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This English agreement is clearly void for want of considera-
tion.
Next, suppose that a clause is added providing that 'this agreement
shall be valid, notwithstanding the absence of consideration'.
This is nothing but a derisory attempt to avoid a rule that is
essential to the creation of a binding obligation.
Alternatively, suppose the insertion of a clause which provides that
'this agreement shall be subject to Scots law'.
This attempt to save the contract by evoking the more
favourable doctrine of Scots law, that a gratuitous promise is
binding if the promisor clearly intends to bind himself and
expresses his intention in plain terms, must obviously fail. It
is an abortive attempt to exclude indirectly what cannot be
excluded by its direct rejection.
Next, let the facts be altered by importing a foreign element into
the original agreement. Suppose that the promisee, B^ is a Scotsman,
domiciled and resident in Scotland and that there is an express clause
providing that the agreement shall be governed by Scots law.
Is it credible that an action for breach of the agreement will
succeed in an English court ? Regarded objectively according
to the grouping of its elements, this is essentially an English
contract, and it is idle to suggest that the English conditions of
validity can be jettisoned by the simple device of choosing a
more amenable law.1
Suppose, however, that the facts are as stated in the last example
except that the annual payment is to be made at a Scots bank in Edin-
burgh.
On this hypothesis, it can reasonably be said that the contract is
more substantially connected with Scotland than with England
and that therefore the English doctrine of consideration is
irrelevant.
1 Thus the older editions of Dicey, after stating that where the intention of the
parties is expressed in words *thls expressed intention determines the proper law
of the contract' (6th ed., p. 584.), continues: 'Nevertheless, no one can maintain
that persons who realty- contract under one law can, by pretending that they are
contracting under another law, render valid an agreement which that [sfc] law
treats as void or voidable. If it is clear that they meant to contract with reference
to one law, e.g. the law of Scotland, no declaration of intention to contract under
another law, e.g. the law of England, so as to give validity to the contract, will
avail them anything* (6th ed., pp. 5 86—7). The wording is slighdy altered in the
7th ed., p. 727.
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